Reply to
Attn. of:

Subject:

To:

United States Food and Mountain 1244 Speer Boulevard

Department of Nutrition Plains Denver, CO 80204
Agriculture Service Region
SP 94-C-2 NOV 8 1993

Nonprocurement Debarment and Suspension/Drug-Free Workplace Requirements

STATE AGENCY DIRECTORS ~ Colorado ED, Iowa, Kansas, Missouri ED,
(Special Nutrition Programs) Montana.- OPI, Nebraska ED, North Dakota,
South Dakota, Utah, Wyoming ED

Attached is a copy of the Nonprocurement Debarment and Suspension/Drug Free Workplace
Requirements. Included is Part 3617 which incorporates the previous requirements
pertaining to nonprocurement debarment, suspension, and the drug-free workplace.

The certification for debarment and suspension is obtained only once, during the
solicitation process. If there is no solicitation process, then the certification
would be part of the contractual agreement. This requirement is for new contracts
only, not renewal options for current contracts.

Examples of the required certifications are also included in this material; if you
have any questions please call our office.

ANN C. HECTOR

- Regional Director

Special Nutrition Programs

Attachment: Nonprocurement Debarment and Suspension/Drug—Free Workplace
Requirements

FNS FORM-807 (7-88)
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United States Food and 3101 Park Center Drive
Department of Nutrition Alexandria, VA 22302
Agriculture Service

SUBJECT: Nonprocurement Debarment and Suspension/Drug-Free
Workplace Requirements
TO: Regional Administrators JUN 5 1999
All Regions

THRQUGH: Vernon R. Morga , Director s Y]
Office of Reg}d&gi Operations o (/51
The Nonprocurement Debarment and Suspension final common rule for the
Department of Agriculture was published in the Federal Register on
January 30, 1989. [+ was followed the next day with an interim final
common rule for all Federal agencies on Governmentwide Drug-Free
Workplace Requirements. For USDA, both of these rules have been
codified ftogether In 7 CFR Part 3017. Attached is a consol idated
working copy of 7 CFR Part 3017, and the Implementation materials that
we received from the Department's Office of Finance and Management
(OFM} on these requirements (Attachments | and |1).

Nonprocurement Debarment and Suspension Reauirements

Debarment Is an action taken by a Federal agency to exclude a person
(or other entity) from participating in any fransactions Tnvolving
Federal funds or other assistance. Suspension Is an action taken to
Immediately exclude a person from such fransactions for a temporary
period pending the completion of a debarment or other i{egal action. A
debarment and suspension system applicable to Federal procurement under
the Federal Acquisition Regulations (FAR) has been in effect for a
number of years. The common rule adopted by the Department establishes
a simllar debarment and suspension system for a broad range of
transactions under Federal nonprocurement programs. |ncluded are
grants and lower leve! transactions arlsing under grants. The system
established by the common ruie is authorized under Executive Order
12549 which was signed on February 18, 1986.

Under the common rule, persons or entities that are debarred or
suspended by an agency are, wlth few exceptlons, to be excluded from
financial and nonflnanclal assistance and benefits under aother Federal
nonprocurement programs and activities, The provisions of the rule
apply at both the primary (e.g., grantee) and lower tler {e.g.,
subgrantee) levels, but they do not apply to transactions that are
considered to be entitlements or mandatory awards. As a result, most
FNS/State/local agreements are not subject to these requirements.
However, State/local discretionary grants and many program related
contracts at the State and local levels are covered.

A grantee, subgrantee, contractor, or other entity must certify that it
has not been debarred or suspended by a Federa! agency before it can
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enter Into a covered contract or agreement. This certification
requirement applles fo new or renewed agreements and contracts and not
to existing ones. Copies of the certification statements prescribed by
the common rule for primary and {ower tler transactions are attached
for your information (Attachments 111 and 1V},

We have recently been advised by the Office of General Counsel (0GC)
that program specific regulations are not required to impliement the
debarment and suspension requirements, However, application of the
"generic" provisions of the common rule to FNS's multi-faceted program
operations means that appropriate agency guldance must be developed |f
we are to have effective Impiementation of these provisions at the
State and local levels. Program regulations, while not required for
implementation, will be updated to reflect the applicable requirements
of the common rule. This will be done essentially through references
to 7 CFR Part 3017.

We would like to get Regional Input on the guldance needed to

Implement these requirements as well as on the problems and Issues that
may come up during Implementation. As a prellminary step to developing
Impiementation gulidance, we have reviewed FNS Program transactions at
the Federal, State and local levels to determine whether or not they
are covered by the common rule. Determinatlons regarding coverage were
made In accordance with the definitlons and exceptions provided In
paragraph 3017.110(a} of the rule. Attached s a |lst showing whlch
program transactlions we be!leve are and are not covered (Attachment V).
You will find this 11st heipful for focusing in on Implementation
issues and guidance needs. We wou!d appreciate receiving regional
comments or questions concerning impiementation of these requirements
within three weeks from the date of this memorandum. We will provide
additional implementation materials, as necessary, based on regional
Tnput.

The common rule also provides authority and falr hearing procedures for
taking debarment and suspension actlons against entitles In program
transactions that come under the common rule. Once impiementation of
the certification requirements Is under way, we will be developing
internal FNS procedures for conducting debarment and/or suspension
actions in the event that such actions are determined to be approprlate

and necessary. We anticipate that this will be accomplished through
the issuance of an agency Instruction on the subject.

Drug-Free Workplace Requirements

The governmentwide drug~free workplace requirements in the common rule
require Federal grantees to certify that they will provide and malntain

drug-free workplaces as a conditlon of recelving Federal grant
assistanca. These requirements Implement the Federal grant provisions
of the Drug-Free Workplace Act of 1988, part of the omnibus drug
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fegislation enacted on November 18, 1988. The provisions in the Act
that deal with Federa! procurement have been impiemented by amending
the FAR.

The drug-free workpiace requirements of the common rule apply to
direct Federal grant agreements only. For FNS, covered agreements
would Tnclude all Federal/State agreements, all Regional Office
Administered Frogram (ROAP) agreements, and the grants and cooperative
agreements administered by the Contracts Branch, Administrative
Services Division. Effective March 18, 1989 a Federa! agency may nof
enter Intc a new grant agreement or renew an exlsting agreement unless
3 drug-free workplace certificaticn 15 obtained from the grantee.
Certification Is not required for exlsting agreements, By signing the
certification, the grantee agrees to provide and maintalin a drug-free
workplace by Implementing a seven point program.

The common rule does not require any Federal monlitoring to ensure that
grantees have drug-free workplaces even though i+ does establish
sanctions that may be taken for false certification, fallure to carry
out the drug-free workplace requirements, or faiiure to make a good
faith effort to provide a drug-free workplace as evidenced by employee
drug convictions. These sanctions include: suspension of grant
payments, suspenslon or termination of the grant, and governmentwide
debarment or suspension action.

OGC has recently advised us that Implementation of the drug-free
workplace requirements, [ike the debarment and suspension
requirements, wiill not require pragram specific regulations. Because
we are in the middle of a year, some direct FNS agreements (e.g.,
Federal /State agreements) are not Immediately affected by the drug-free
workplace certificaticn requirements. However, applications from some
ROAP sponsors (e.g., for the Summer Food Service Program) are being
processed during this time of year. Regional offices should forward
the Depariment's Drug-Free Workplace Certification Form and
instructions requiring its completion to such sponsors. A sponsor's
appl!ication should not recelve flnal approval until a slgned
certification is obtained. A signed certification form must also be
obtained for any ROAP adult day care agreement or other ROAP agreement
approved on or after March 18. A supply of these forms has been
provided to each reglon (with ROAP responsibilities) by the Office of
Grants Management. In addition, & camera ready copy of the form is
attached for your Region's use if additional forms are needed
(Attachment ¥YI).

It is intended that the Summer sponsor application and other ROAP
agreement forms, as well! as our Federal/State agreements, will be
revised to include the drug-free workplace certification requirements.
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Revised agreement forms should be available later this year. Until
. then, separate drug-free workplace certification statements must be

obtained, as needed, when new ROAP or State agency agreements are

signed or when existing agreements are renewed. Program reguiations

will also be updated to reflect the drug-free workplace requirements of
the common rule. As in the case of debarment and suspension
requirements, this wiil be done essentially through references to 7 CFR
Part 3017,

We have identified a number of issues and questions regarding
appllication of the drug-free workpiace requirements to our program
grantees. These are dealt with in the attachment entitied "Orug-free
Workplace Requirements for FNS Grantees - Questlons and Answers"
(Attachment V11). We are not planning to develop any additional
guidance material on these requirements, however, we wil) keep reglons
Informed if additional questions come up.

The Offlce of Grants Management In Flinancial Management |s coordinating
this matter at the Headquarters level. |f your staff has any questions
or would |lke further Information, they may contact David Temoshok
(756-3048) or Henry Dubols (756-3847) of that office. Program

specific questions may also be directed to Stanley Garnett, Speclal
Nutrition Programs (756-3054) or Abigail Nichols, Food Stamp Program

{(756=-3414).
® . 725l Broses O/
BONNY O!NE (L

ACK RADZ IKOWSKI

eputy Administrator Acting Deputy Acting Deputy
Financial Management Administrator Administrator
Special Nutrition Food Stamp Program
Program%
Attachments
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U.S. DEPARTMENT OF AGRICULTURE

Certification Regarding Debarment, Suspension, and Other
Responsibility Matters -~ Primary Covered Transactions

This certification (s required by the regutations implementing Executive Order 12549,
Debarment snd Suspension, 7 CFR Part 3017, Sectlion 3017.510, Participants' responsibitities.
The regulations were published as Part IV of the January 30, 1989, Federal Register (pages
4722-4733). cCoples of the regulstions may be obtained by contacting the Department of
Agriculture agency offering the proposed covered transaction.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS OMN REVERSE)

€1} The prospective primary participant certifies to the best of jts knowledge and belief,
that it and its principals:

{a) are not presently debarred, suspended, proposed for debarment, declared
inetigible, or voluntarily excluded from covered transsctions by any Federal
department or agency;

(b) have not within a three-year periocd preceding this proposal been convicted of or
had a civil judgment rendered against them for commission of fraud or & criminal
offense In connection with obtaining, attempting to obtain, or performing a public
(Federal, State or local) transaction or comtract under a public transaction;
violation of Federal or State antltrust statutes or commissien of embezzlement,
theft, forgery, bribery, falsificatlion or destruction of records, making false
statements, or receiving stolen property;

(c) are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State or local) with commission of any of the
offenses enumerated in paragraph (1)(b} of this certification; and

(d) have not within a three-year period preceding this spplication/proposal had one or
more public transactions (Federal, State or local) terminated for cause or
default.

" €2) Where the prospective primary participant 1s unable to certify to any of the statements

in this certification, such prospective participant shall attach an explanation to this
proposal.

Organization Name PR/Award Rumber ar Project Name

Hame and Title of Authorized Representative

Signature Date

Farm AD- 1047 (2/89)
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INSTRUCTIONS FOR CERTIFICATION

By signing and submitting this form, the prospective primary participant is providing the
certification set out on the reverse side in accordance with these instructions.

The inability of a person to provide the certification required below will not
necessarily result in denial of participation in this covered transactfon. The
prospective participant shall submit an explanation of why it cannot provide the
certification set out on this form. The certification or explanation will be considered
in connectlion with the department or agency's determination whether to enter into this
transaction. Howaver, failure of the prospective primary participant to furnish a

certification or an explanation shall disqualify such person from participation in this
transaction.

The certification in this clause is » material representation of fact upon which reliance
was placed when the department or agency determined to enter into this transaction. 1f
it Is later determined that the prospective primary participant knowingly rendered sn
erroneous certification, in addition to other remedies available to the Federal
Government, the department or agency may terminate this transaction for cause or default.

The prospective primary participant shatl provide immediste written notice to the
department or agency to whom this proposal is submitted if at any time the prospectlive
primary participant learns that its certification wes erroneous when submitted or has
become erroneous by resson of changed circumstences.

The terms "covered transaction,v “"debarred,® "suspended,” “ineligible,” "lower tier
covered transsction,® “participant,® Yperson,”® “primary covered trensaction,"
"principal," “proposal," and "voluntsrily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of the rules implementing
Executive Order 12549. You may contact the department or agency to which this proposal
is being submitted for assistance in obtaining s copy of those regulations.

The prospective primary participant agrees by submitting this form that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower
tier covered transaction with a person who I8 debarred, suspended, declared ineligible,
or voluntarily excluded from participetion in this covered transection, unless authorized
by the department or agency entering into this transaction.

The prospective primary particlpant further agrees by submitting this form that it will
include the clause titied "Certification Regarding Debarment, Suspension, Ineligibility
ond Voluntary Exclusjon - Lower Tier Covered Transactions,” provided by the department or
agency entering into this covered transaction, without modification, in all lower tier
covered transactions and in all solicitations for tower tier covered transactions.

. A participant in a covered transaction may rely upon a certification of a prospective

participant in & lower tier covered transaction that it is not debarred, suspended,
ineligible, or voluntariiy excluded from the covered trensaction, unless it knows that
the certification is erroneous. A participant may decide the method and frequency by
shich it determines the eligibillity of its principals. Esch participant may, but is not
required to, check the Nonprocurement List.

Nothing contalined in the foregoing shall be construed to tequire establishment of »
system of records in order to render in good faith the certification required by this
clause. The knowledge and information of a participent is not required to exceed that

which is normally possessed by a prudent person in the ordinary course of business
dealings.

Except for transactions suthorized under paragraph & of these instructions, if a
participant In 8 covered transaction knowingly enters into s iower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded
from participation in this trangaction, in. addition to other remedies available to the

Federal Government, the department or agency may terminate this transaction for cause or
default.

Form AD-1047 (2/8%9)
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U.S. DEPARTMENT OF AGRICULTURE

. Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion - Lower Tier Covered Transactions

This certification is required by the regulations implementing Executlve Order 12549,
Debarment and Suspension, 7 CFR Part 3057, Section 3017.510, Participants' responsibilities.
The regulations were published as Part 1V of the January 30, 1989, Federal Register (pages
4722-4733). Copies of the regulations msy be obtained by contacting the Department of
Agriculture agency with which this transaction originated.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)
(1) The prospective lower tier participant certifies, by submission of this proposal, that
nefther it nor its principals is presently debarred, suspended, proposed for debarment,

declared inetigible, or voluntarily excluded from perticipstion in this transaction by
any Federal department or agency.

{2) uhere the prospective lower tler participant {s unable to certify to any of the
statements in this certification, such prospective participant shall attach an

I explanation to this proposal.

Organization Rame PR/Award Kumber or Project Name

Neme and Title of Authorized Representative

Signature Date

Form AD-1048 (2/89)




INSTRUCTIONS FOR CERTIFICATION

8y signing and submitting this form, the prospective lower tier participant is providing
the certification set cut on the reverse side In accordance with these instructions.

The certffication in this clause §{& a materisl representatien of fact upon which relisnce
was placed when this transaction was entered inte. If (t {s (ater determined that the
prospective lower tier participant knowingly rendered an erronecus certiflcation, in
addition to other remedies avallable to the Federal Government, the department or agency

with which this transsction originated mey pursue avajleble remedies, including suspension
and/or debarment.

The prospective lower tier participant shall provide immediate written notice to the
person to which this proposal is submitted If at any time the prospective lower tier
perticipant learns that its certification was erronecus when submitted or has bacome
erroneaus by reason of changed circumstances.

The terms “covered transaction,™ “debarred," “suspended,” ®inelfgible,® “lower tier
covered transaction,” "participant," “person,® "primary covered transaction," "principal,»
“propoxsl, " and “voluntarily excluded," as used in this clause, have the meanings set out
in the Definitions and Coverage sections of rules implementing Executive Order 12549, You

may contact the person to which this propesal is submitted for assistance {n obtaining a
copy of those regulations. '

The prospective lower tier participant agrees by submitting this form that, should the
proposed covered transaction be entered into, it shall not knouwingly enter into any lower
tier covered transaction with a person whe {s debarred, suspended, declared ineligibie, or
voluntarily excluded from participation in this coversd transaction, unless authorized by
the department or agency with which this transaction originated.

The prospective lower tiar participant further agrees by submitting this form that it witl
include this clause titied "Certification Regarding Debarment, Suspension, tneligibility
and Voluntary Excliusion - Lower Tier Covered Transsctions,” without modification, in att

lower tier covered transactions and fn all solicltations for lower tler covered
transactions.

A participant in a covered trangaction may rely upon a certification of & prospective
participant §in a iower tier covered transsction that it is not deberred, suspended,
tneligible, or voluntarily excluded from the covered transaction, uniess §t knows that the
certification {s erronecus. A participant may decide the method and frequency by which it

determines the eligibility of its principais. Each participant may, but {s not required
to, check the Nonprecurement List.

Nothing contained in the foregoing shall be construed to require establishment of a system
of records in order to render in good falth the certification required by this clause.

The knowledge and Enformation of a participant {s not required to exceed that which is
normelly possessed by a prudent person in the erdinary course of business dealings.

Except for transactions authorized under paragraph 5 of thess instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, Ineligible, or voluntarfly excluded
from participation in this transaction, in addition to other remedies avallable to the
Fedecsl Government, the department or agency with which this transaction ariginated may
pursue availabie remedies, including suspension and/or debarment.

Form AD-1048 (2/89)
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1. NCP agreements

2. FNS and HNIS grants and cooperative agreements adminlstered by
Contracts Br., ASD

3, State/local agreements for:
- NET
- ¥iC
~ (SFP
- TEFAP

4, Procurement contracts over $25,000 at the grantee and
subgrantee fevel (all programs). Examples: State agency
procurement with SAE funds, and food service management
company contracts under the Child Nutrition Programs,

5. Procurement contracts, regardless of amount, at the grantes
and subgrantee level Involving principal Tnvestigators
or providers of federal ly-required audit services (all
programs),

6. Other nonprocurement program transactions at the grantee and
subgrantee levels (all programs). Examples: State or |ocal
commodlty processing agreements, and WIC rebate agreements.

Program trancactions that will not be covered:

1. FNS/State, State/local, and ROAP agreements for:
= FSP (incl, Nutrition Assistance Block Grants to PR and CNMI
- (NPs (incl, SAE)
- NPE
- FOPIR
- fD to charitable institutions and summer camps
2, FNS/State agreements only:
- NET
-~ WIC
- CSFP
- TEFAP
3. Fs authorization and dlsquaiification system for authorized
firms and meal services
4. Transactions pursuant to Natlonal or Agency-recognized
disasters
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OMB APPROVAL NO.
. 0991 - 0002

U.S. DEPARTMENT OF AGRICULTURE

CERTIFICATION REGARDING
DRUG~FREE WORKPLACE REQUIREMENTS (GRANTS)
ALTERNATIVE I - FOR GRANTEES OTHER THAN INDIVIDUALS

This certification is required by the regulations implementing Sections 5151-5160 of the Drug-
free Workplace Act of 1988 (Pub. L. 100-490, Title Vv, Subtitle D; 41 U.S.C. 701 et seq.), 7 CFR
part 3017, Subpart F, Section 3017,800, Purpose. The reguistions were published as Part Il of
the January 31, 1989 Federal Register (pages 4947-4952). Copies of the regulsations may be
obtained by contacting the Department of Agriculture agency offering the grant.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE}
Alternative I
(A) The grantee certifies that it will provide a drug-free workplace by:

. {a) Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensing, possession or use of a controlled substance is prohibited in the grantee's
workplace and specifying the actiona that will be taken against employees for viclation of
such prohibition;

(b) Establishing a drug-free awareness program to inform employees about --
(1) The dangers of drug abuse in the workplace;
(2) The grantee's policy of maintaining a drug-free workplace;

(3) Any svailable drug counseling, rehakilitation, and employee aassistance programs; and

(4) The penalties that may be imposed upon employees for drug abuse violations occurring in
the workplace;

{¢) Making it a requirement that each empltoyee to be engaged in the performance ef the
grant be given a copy of the statement required by paragraph (a);

{(d) MHotifying the employee in the statement required by paragraph (a) that, as a condition
of employment under the grant, the employee will --

. (1) Abide by the terms of the statement; and

Form AD-104% (2/89)




(2) Notify the employer of any criminal drug statute conviction for a vielation
occurring in the workplace no later than five days after such conviction;

(e) Notifying the agency within ten days after receiving notice under subparagraph (d){(2)
from an employee or otherwise receiving actual notice of such conviction;

(f) Taking one of the following actions, within 30 days of receiving notice under subparagraph
{d)(2), with respect to any employee who is so convicted --

(1) Taking appropriate personnel action against such an employee, up to and including
termination; or

{2) Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local health,

law enforcement, or other appropriate agency;

{g) Making & good faith effort to continue to maintain a drug-free workplace through
implementation of paragraphs (a}, (b), (c), (d), (e) and (f).

The grantee shall insert in the space provided below the site(s) for the performance of work
done in connection With the specific grant.

Place of Performance {(Street address, city, county, State, zip code)

Organization Name PR/Award Number or Project Name

Neme and Title of Authorized Representative

Signature Date

INSTRUCTIONS FOR CERTIFICATION

By signing and submitting this form, the grantee is providing the certification set out on
pages 1 and 2.

The certification set out on pages 1 and 2 is a material representation of fact upon which
reliance was placed when the ésency determined to award the grant, 1f it is lLater determined that
the grantee knowingly rendered a false certification, or otherwise violates the requirements of
the Drug-Free Workplace Act, the agency, in addition to any other remedies avaiiable to the
Federal Government, may take action authorized under the Drug-Free Workplace Act.

Form AD-1049 (2/89)
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Drug-Free Workplace Requirements for FNS Grantees - Questions and
Answers :

1. . Who do these requirements apply to?

A. The drug-free workplace requlrements apply only to direct
grantees of FNS, Essentlally, these are State agencies
that are under agreement with FNS to admlnlster FNS
Programs, and sponsors participating in FNS Programs
through direct agreements wlth FNS Reglonal Offlces (ROAP
sponsors}. Also Tncluded are reciplents of discretionary
grant awards that are administered through the Contracts
Branch, Administrative Services Division, e.g., certain
Food Stamp Demonstration Project awards, Subgrants,
contracts, and other transactions that come under direct
grants are pnot subject to these requirements, Also,
direct FNS agreements that are not grants, as that term Is
defined in the common rule, are excluded, e.g., NCP
agreements.

2, Q0. What is a "controlled substance" under these requlrements?

A. In defining "control led substance", the common ruie refers
to schedules | through V of sectlion 202 of the Control led
Substances Act and 21 CFR 1300,11 through 1300,15 of the

Drug Enforcement Administration's (DEA) requlations. (The

. correct citations, however, for the DEA regulatlons are 21

CFR 1308.11 through 1308.15.) As the schedules of
controfled substances estabilshed by the Control!led

Substances Act are changed, updated, and republished, they

are set forth in these DEA regulations. A copy of thess

regulations, current as of Apri! 1, 1988, Is attached.

3. Q. Grantees other than individuals must speclfy the site(s)
for the performance of work done in connsction with the
specific grant for which they are providing a drug-free
workplace certiflcation statement. The preamble fo the
common rule states that "The term "site for the
performance of work" ... Is not further deflned. It is
intended that the grantee will determine what the "site
for the performance of work" is and specify such In the
grantes's certification.”. However, many FNS grantees,
particularly State agencies, have substantial monltoring ,
training, and other responsibilities which make 1+
difficult or Tmpossible to determine In advance where all
the "sites for the performance of work" wil! be during the
grant period. How can a State agency or other grantee
dea) with this?
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Since 1t 1s the grantee's responsibillty to determine and
speclfy the site(s), FNS cannot specify how a grantee
should do this. However, FNS may respond to Inquiries by
of fering advice on what we would consider to be reasonable
In such cases. With that as background, grantees may
speclfy only thelir fixed work site(s) along with the
following or similar statemenf: Mand other sites, as
determined by the grantee during the grant period, where
work will be performed under the grant(s)".

Does the "place of performance® for ROAP child care
sponsoring organizations Include the individual day care
centers or day care home provider's premises?

No. The relationshlp between the sponsor and the center
or provider is considered a subgrant and, therefore, not
subject to the drug-free workplace requirements.

Do sponsors of the Summer Food Service Program have to
{ist al}l of the sites where program meals wll| be served ?

No. Since The sponsor appllcation contains all of the
necessary site Information, sponsors may simply make
reference to thelr application (+to cover feeding sites)
when completing the certiflcation statement.

Section B. of the certificatlon form supp!ied by the
Department contains space for the grantee to Indicate the
"PR/Award Number or Project Name". What does this mean
for FNS grantees?

Since this is & generic term to be used primarlly for
discretionary grant awards, it doesn't mean anything for
most FNS grants. FNS grantees should use this space fo
describe what grant(s) the certlflcation statement applies
1o, e.g., Programs covered by the Form FNS-74 for F.Y.
1990,

The common rule states that a grantfee shal( make the
required certificatlon for each grant. Does thls mean
that a ROAP private schooit partlcipating in the NSLP and
SBP has to complete two certification forms?

No. [t Is the Department's position that one
certification for each agreement Is reasonable and
suffliclent. Since the agreement with the private school
would cover both programs, only one certification would be
needed.
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The text of the common rule states that a State may submit
a single annual certification to each Federal agency
(e.g., USDA) from which It recelves grants. The
additlonal supplementary information provided by USDA
advises State agencles where o forward such single
certifications for USDA. Who actually has the option to
submit a single certification, a State or a State agency?

Both., Uniess amended, the definitlions of the debarment
and suspension portion of the common rule apply to the
drug-free workplace portion as well. Under those
definitions, "State" Is deflned to Include State agencies.
Therefore, It would be up to each State to determine If
single certifications wouid be used for each State agency
or the State as a whole.

How will FNS know 1f a State has elected the single
certification option?

The Depariment's Office of Finance and Management wil |
advise FNS Headquarters on any single certiflicatlions
received by USDA, FNS Headquarters will Tn turn notify
the appropriate Reglon(s), In addition, FNS plans to
revise its Federal/State agreement forms to Include the
drug-free workplace certiflication requirements and to

al jow State agencles the option of completing the
certification or Indicating that a single State or State
agency certification has been submitted to USDA.

In the past, revisions to agreement forms have taken quite
a long time. |f the revised Federal/State agreement forms
are not ready in time for the next renewal cycle, how wll]
the drug-free workplace certiflcations be handled?

I'f the State agency has not submitted a single
certification to USDA, regional offices would obtain a
separate drug-free workplace certification statement from
the State agency at the time of agreement renewal. The
certlfication statement, which 1s specified In the common
rute, could be supplied by the State agency on 1+s own
form or on the form supp!led by the Department for this
purpose. Thls form would also be used for ROAP.agreement
renewals In the event that revlissd ROAP agreement forms
are not ready.

Is a grantee supposed to have a drug-free workplace
program In place upon signing the certification?

No. The grantee certifies that 1+ will provide a drug-
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free workplace by Implementing & 7-polnt program. .The
common rule and the certificatlion itself don't specify
when this has to be done but we would expect grantees to
put thelr drug-free workplace programs in place as soon as
they can.

Stnce the drug-free workplace requirements are being

Imp lemented governmentwide, State agencies will| probably
have a pretty good ldea of what Is required and be in the
position o implement a drug-free workplace program qulte
quickly. On the other hand, ROAP sponsors that receive

Federal assistance only from FNS, will probably not be as
well informed. |Is there any material avallable that would
help our small grantees set up drug-free workpiace
programs?

Yes. The Department's Office of Finance and Management
(OFM} has developed a pamphlet entitled "Model Drug-Free
Workplace Program" that is designed to help smal! grantees
establish a baslc program. A camera ready copy of the
pamphlet and OFM's transmittal memorandum are attached.
Regions may xerox this pamphlet and make i+ avallable +o
their ROAP sponsors. Additional drug information
applicable to the workplace may also be obtalned from the
U.S. government's clearinghouse of pamphlets, audlovisual
materials and resource materlais on drug and alcohot
abuse. A publications list is available from the

clear inghouse on request. Grantees may write or call:

The National Clearinghouse for
Alcohol and Drug Information
P.0. Box 2345

Rockville, Md., 20852

(301) 468-2600

Grantees may also be abie to obtain information or
assistance from local community organizations that provide
drug abuse freatment or counseling.
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United States Office of Office of Wasnington, D.C.
Department of the Secretary : Finance and 20250
Agriculture Management

March 20, 1989

REPLY TO
ATTN OF: 2400-2-2

SUBJECT: Drug-Free Workplace - Model Program Pamphlet

TO: Deputy Administrators for Management

One requirement of the Drug-Free Workplace Act aof 1988 (Act),
for Federal Grantees, other than individuals, is that they
formally certify that they will establish and make a good
faith effort to maintain a drug-free workplace program. This
program must include at the minimum, certain features which
are specified in the Act. This certification requirement is
mandatory for all grants and cooperative agreements signed on
or after March 18, 1989.

Since many small grantee organizations may have difficulty
setting up the required drug-free program, we are attaching a
pamphlet that can help these organizations in getting the
basic program off the ground. Agencies should encourage
participants to expand or adjust this model program so as to
meet their particular organizational needs. In particular,
the drug-abuse awareness and employee assistance will probably
require the participant to locate other resources within the
State or community.

The Office of Finance and Management (OFM) has a limited
number of "camera ready" copies of the pamphlet available and
these copies have been designed to allow for field printing on
standard paper using photocopy type equipment.

Agencies interested in using the pamphlet to help their
program participants should contact Diane Carey on 382-1554.
If there is sufficient interest, OFM will also consider
requests for consolidated printing and central warehouse
storage.

/

LARRY WILSON
Director

Attachment
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PART 3017 - GOVERNMENTWIDE DEBARMENT AND SUSPENSION

(NONPROCUREMENT) AND GOVERNMENTWIDE REQUIREMENTS FOR

WORKPLACE

Subpart A - General

Sec.

3017.100
3017.105
3017.110

3017.115

Subpart B

3017.200
3017.205
3017.210
3017.215
3017.220

3017.225

Subpart C

3017.300
3017.305
3017.310
3017.311
3017.312
3017.313

3017.314

3017.315

‘ 3017.320

Purpose.

Definitions.

Coverage.

Policy.

- Effesct of Action

Debarment or suspension.

Ineligible persons.

Voluntary exclusion.

Exception provision.

Continuation of covered transactions,
Failure to adhere to restrictions.

- Debarment

General.

Causes for debarment.

Procedures.

Investigation and referral.

Notice of proposed debarment.
Opportunity to contest proposed debarment.
Debarring official’s decision.
Settlement and voluntary exclusion.

Period of debarment.

A?icdﬂleﬁ)'" Z
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3017.325

Subpart D
3017.400
3017.405
3017.410
3017.411
3017.412
30;7.413
3017.415
3017.420
Subpart E
3017.500
3017.505
3017.510
3017.515
Subpart F
3017.600
3017.8605
3017.610

3017.615

3017.620
3017.625

3017.630

Scope of debarment.

- Suspension

General.

Causes for suspension.

Procedures.

Notice of suspension.

Opportunity to contest suspension.
Suspending official’s decision.

Period of suspension.

Scope of suspension.

- Responsibilities of GSA, Agency and Participants
GSA responsibilities.

USDA responsibilities.

Participants’ responsibilities.

Appeal of debarment or suspension decision.
= Drug-Free Workplace Requirements - Grants
Purpose.

Definitions.

Coverage.

Grounds for Suspension of Payments, Termination of
Grants, or Suspension or Debarment.

Effect of Violation.

Exception Provision.

Grantees’ Responsibilities.

Appendix A to Part 3017 - Certification Regarding Debarment,

Suspension, and Other Responsibility Matters - Primary Covered

Transactions




Appendix B to Part 3017 - Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion ~ Lower Tier

Covered Transactions

Appendix C to Part 3017 - Certification Regarding Drug-Free

Workplace Requirements.

Authority: S5 U.S.C. 301,
Executive Order. 12549,
Sec, 5151-5160 of the Drug-Free Workplace Act of

1988 (Pub. L. 100-690, Title V, Subtitle D).




-

1

Subpart A - General

. §3017.100 Purposae.

(a) Executive order 12549 provides that, to the extent
permitted by law, Executive departments and agencies shall
participate in a governmentwide syétem for nonprocurement
debarment and suspension. A person who is debarred or suspended
shall be excluded from Federal financial and nonfinancial
assistance and benefits under Federal programs and activities.
Debarment or suspension of a participant in a program by one
agency shall have governmentwide effect.

(b) These regulations implement Section 3 of Executive Order
12549 and the guidelines promulgated by the Office of Management
and Budget under Section 6 of the Executive Order by:

(1) Prescribing the programs and activities that are covered
by the governmentwide system;

(2) Prescribing the governmentwide criteria and
governmentwide minimum due process procedures that each agency
shall use; |

(3) Providing for the listing of debarred and suspended
participants, participants declared ineligible (see definition of
"ineligible" in §3017.105(i)), and participants who have
voluntarily excluded themselves from participation in covered
transacticns;

(4) Setting forth the consequences of a debarment,
suspension, determination of ineligibility, or voluntary

exclusion; and




(5) offering such other guidance as necessary for the
i effective implementation and administration of the governmentwide
. system.

(c) Although these regulations cover the listing of
ineligible participants and the effect of such listing, they do
not prescribe policies and procedures governing declarations of

ineligibility.

§3017.105 Definitions.

(a) Adeguate evidence. Information sufficient to support the
reasconable belief that a particular act or omission has occurred.
(b) affiliate. Persons are affiliates of each another if,

directly or indirectly, either one controls or has the power to
control the other, or a third person controls or has the power

. to control both. . Indicia of control include, but are not limited
to: interlocking management or ownership, identity of interests
among family members, shared facilities and equipment, common use
of émployees, or a business entity organized following the
suspension or debarment of a person which has the same or similar
management, ownership, or principal employees as the suspended,
debarred, ineligible, or voluntarily excluded person.

(c) Agency. Any executive department, military department or
defense agency or other agency of the executive branch, excluding
the independent regulatory agencies.

(1) A USDA agency, when used.in the context of USDA internal
procedures or requirements, is any organizational unit of the
Department of Agriculture with authority delegated in 7 CFR Part

. 2 to carry out primary covered transactions under USDA programs.

5
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(d) Civil judgment. The disposition of a civil action by any
court of competent jurisdiction, whether entered by verdict,
decision, settlement, stipulation, or otherwise creating a civil
liability for the wrongful acts complained of; or a final
determination of liability under the Program Fraud Civil Remedies
Act of 1986 (31 U.S.C. 3801-12).

(e) Conviction. A judgment of conviction of a criminal
'offense by any court of competent jurisdiction, whether entered
upon a verdict or a plea, including a plea of nolo contendere.

(f) Debarment. An action taken by a debarring official in
accordance with these regulations to exclude a person fronm
participating in covered transactions. A person so excluded is
"debarred. "

(g9) arring official. An cofficial authorized to impcse
debarment. The debarring official is either:

(1) The agency head, or

{2) An official designated by the agency head.

(1) In USDA, the authority to act as a debarring official is
not de}egatg& below the agency head level.

(3) In USDA, each Under Secretary, Assistant Secretary, or
agency head who has been delegated authority in Part 2 of this
title to carry out a covered transaction is authorized to act as
a debarring official in connection with such covered transaction.

(h) Ingiggmgnﬂ. Indictment for a criminal offense. A??-
information or other filing by competent authority charging a
criminal offense shall be given the same effect as an indictment.

(i) Ineligible. Excluded from participation in Federal

nonprocurement programs pursuant to a determination of




'ineligibility under statutory, executive order, or

regulatory authority, other than Executive Order 12549 and its
agency implementing regulations; for example, excluded pursuant
to the Davis-Bacon Act and its implementing regulations, the
equal employment opportunity acts and executive orders, or the
environmental protection acts and executive orders. A person is
ineligible where the determination of ineligibility affects Such
person’s eligibility to participate in more than one covered
trénsaction.

(J) Legal proceedings. Any criminal proceeding or any civil
judicial proceeding to which the Federal Government or a State or
local government or gquasi-governmental authority is a party. The
term includes appeals from such proceedings.

(k) Nonprocurement List. The portion of the Ljist of Parties

uded om Federal Procurement or Non eme ograms
compiled, maintained and distributed by the General Services
Administration (GSA) containing the names and other information
about persons who have been debarred, suspended, or voluntarily
excluded under Executive Order 12549 and these regulations, and
those who have been determined to be ineligible.

(1) Notice. A written communication served in person or
sent by certified mail, return receipt requested, or its
‘equivalent, to the last known address of a party, its identified
counsel, its agent for service of process, or any partner,
officer, director, owner, or joint venture of the party. Notice,
if undeliverable, shall be considered to have been received by
the addressee five days after being properly sent to the last

address known by the agency.




(m) Participant. Any person who submits a propeosal for,
enters inte, or reasonably may be expected to enter into a
covered transaction. This term alsc includes any person who acts
on behalf of or is authorized to commit a participant in a

covered transaction as an agent or representative of another

participant.
(n) Person. Any individual, corporation, partnership,

association, unit of government or legal entity, however
organized, except: foreign governments or foreign governmental
entities, public international organizations, foreign government
owned (in whole or in part) or controlled entities, and entities
consisting wholly or partially of foreign governments or foreign
Governmental entities.

(o) eponde ce the evidence. Proof by infﬁrmation that,
compared with that opposing it, leads to the conclusion that the
fact at issue is more probably true than not.

(p} Pringipal. Officer, director, ownher, partner, key
employee, or other person within a participant with primary
management or supervisory responsibilities; or a person who has a
critical influence on or substantive control over a covered
transaction, whether or not employed by the participant. Persons
whe have a critical influence on or substantive control over a
covered transaction are:

(1) Principal investigators.

(g) Provosal. A solicited or unsolicited bid, application,
request, invitation to consider or similar communication by or on
behalf of é person seeking to participate or to receive a

benefit, directly or indirectly, in or under a covered transactiocn.




(r) Respondent. A person against whom a debarment or
suspension action has been initiated.

(s) State. Any of the States of the United States, the
District of C_.'olumbia, the Commonwealth of Puertoc Rico, any
territory or possession of the United States, or any agency of a
State, exclusive of institutions of higher education, hospitals,
and units of local government. A State instrumentality will be
cqnsidefed part of the State government if it has a written
determination from a State government that such State considers
that instrumentality to be an agency of the State government.

(t) u di official. An official authorized to impose
suspension. The suspending official is either:

(1) The agency head, or

(2) An official designated by the agency head.

(i) In USDA, the authority to act as a suspending official
is not delegated below the agency head level.

(3) In USDA, each Under Secretary, Assistant Secretary, or
agency head who has been delegated authority in Part 2 of this
title to carry out a covered transaction is authorized to act as
a suspending official in connection with such covered
transaction.

(u) Suspension. An action taken by a suspending official in
accordance with these regulations that immediately excludes a
person from participating in covered transactions for a temporary
pericd, pending completion of an investigation and such legal,
debarment, or Program Fraud Civil Remedies Act proceedings as may

ensue. A person so excluded is "suspended."




(v) Voluntary exclusion or voluntarily excluded. A status

of nonparticipation or limited participation in covered
transactions assumed by a person pursuant to the terms of a
settlement.

(w) Appeals officer. Any administrative law judge of the
Office of Administrative Law Judges, Department of Agriculture.

(x) USDA. U.S. Department of Agriculture.

§3017.110 Coverade.

(2} These requlations apply to all persons who have
participated, are currently participating or may reasonably be
expected to participate in transactions under Federal
nonprocurement programs. For purposes of these regulations such
transactions will be referred to as "covered transactions.”

(1) Covered t saction. For purposes of these regulations,
a covered transacticn is a primary covered transaction or a lower
tier covered transaction. Covered transactions at any tier need
not involve the transfer of Federal funds.

(1) Primaxy covered transaction. Except as noted in
paragraph (a)(2) of this section, a primary covered transaction
is any nonprocurement transaction between an agency and a person,
regardless of type, including grants, cooperative agreements,
scholarships, fellowships, contracts of assistance, loans, loan
guarantees, subsidies, insurance, payments for specified use,
donation agreements and any other nonprocurement transactions
between a Federal agency and a person. Primary covered
transactions also include those transactions specially

designated by the U.S. Department of Housing and Urban
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Development in such agency'’s regulations governing debarment and

suspension. _

(ii) Lower tier covered transaction. A lower tier covered
transaction is:

(A) Any transaction between a participant and a person
other than a procurement contract for goods or services,
regardless of type, under a primary covered transaction.

(B) Any procurement contract for goods or services
between a participant and a person, regardless of type, expected
to equal or exceed the Federal procurement small purchase
threshold fixed at 10 U.S.C. §2304(g) and 41 U.S.C. §253(qg) -
(currently $25,000) under a primary covered transaction.

{C) Any procurement contract for goods or services
between a participant and a person under a covered transaction,
regardless of amount, under which that person will have a
critical influence on or substantive control over that covered
transaction. Such persons are:

(1) Principal investigators.

(2) Providers of federally-required audit services.

(2) Exceptiong. The following transactions are not
covered:

(i) Statutory entitlements or mandatory awards (but not
subtier awards thereunder which are not themselves mandatory),
including deposited funds insured by the Federal Government;

(ii) Direct awards to foreign governments or public
international organizations, or transactions with foreign
governments or foreign governmental.entities, public

international organizations, foreign government owned (in whole
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or in part) or controlled entities, entities consisting wholly or
partially of foreign governments or foreign governmental
entities;

(iii) Benefits to an individual as a perscnal entitlement
without regard to the individual’s present responsibility (but
benefits received in an individual’s business capacity are not
excepted) ;

(iv) Federal enployment:;

(v) Transactions pursuant to national or agency-recognized
emergencies or disasters;

(vi) Incidental benefits derived from ordinary governmental
operations; and

(vii) Other transactions where the application of these
regulations would be prohibited by law.

(3) USDA covered transactions. These USDA regulatiocns apply
to the Department’s domestic assistance covered transactions
(whether by a Federal agency, recipient, subrecipient, or
intermediary) including, except as noted in paragraph (a)(2) of
this section: grants, cooperative agreements, scholarships,
fellowships, loans, loan guarantees, subsidies, insurance,
payments for specified use, and donation agreement subawards,
subcontracts and transactions at any tier that are charged as
direct or indirect costs, regardless of type »{ (including
subtier awards under awards which are statutory entitlement or
mandatory awards).

(b) Relatjonship to other sections. This section describes
the typgs of transactions to which a debarment or suspension

under the regulations will apply. Subpart B, "Effect of Action,”
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l§3017.200, "Debarment or suspension," sets forth the consegquences

of a debarment or suspension. Those consequences would obtain
cnly with respect to participants and principals in the covered
transactions and activities described in §3017.110(a). §3017.325,
"Scope of debarment," and §3017.420, "Scope of suspension," govern
the extent to which a specific participant or organizational
elements of a participant would be automatically included within
a debarment or suspension action, and the conditions under which
affiliates or persons associated with a participant may also be
brought within the scope of the action.

{c) Relaticonship to Federal procurement activities.
Debarment and suspension of Federal procurement contractors and
subcontractors under Federal procurement contracts are covered by

the Federal Acquisition Regulation (FAR), 48 CFR Subpart 9.4.

§3017.115 Policy.

(a) In order tc protect the public interest, it is the policy
of the Federal Government to conduct business only with
responsible persons. Debarment and suspension are discretionary
actions that, taken in accordance with Executive Order 12549 and
these regulations, are appropriate means to implement this
policy. '

(b) Debarment and suspension are serious actions which shall
be used only in the public interest and for the Federal
Government’s protection and not for purposes of punishment.
Agencies may impose debarment or suspension for the causes and in

accordance with the procedures set forth in these regulations.
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(c}) When more than one agency has an interest in the proposed
debarment or suspension of a person, consideration shall be given
to designating one agency as the lead agency for making the
decision. Agencies are encouraged to establish methods and
procedures for coordinating their debarment or suspension

actiens.
Subpart B - Effect of Action

§3017.200 Debarment or Suspension.

{a) i ove ans fons. Except to the extent
prohibited by law, persons who are debarred or suspended shall be
excluded from primary covered transactions as either participants
or principals throughout the executive branch of the Federal
Government for the period of their debarment or suspension.
Accordingly, no agency shall enter into primary covered
transactions with such debarred or suspended persons during such
period, except as permifted pursuant to §3017.215.

(b) Lower tier covered transactions. Except to the extent
prohibited by law, persons who have been debarred or suspended
shall be excluded from participating as either participants or
principals in all lower tier covered transactions (see
§3017.110(a) (1) (i1i)) for the pericd of their debarment or
suspension.

(c) EXceptions. Debarment or suspension does not affect a
person‘’s eligibility for:

(1) Statutory entitlements or mandatory awards (but not

subtier awards thereunder which are not themselves mandatory),
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fincludinq deposited funds insured by the Federal Government;

{(2) Direct awards to foreign governments or public
international organizations, or transactions with foreign
governments or foreign governmental entities, public
international organizations, foreign government owned (in whole
or in part) or controlled entities, and entities consisting
wholly or partially of foreign governments or foreign
governmental entities;

(3) Benefits to an individual as a personal entitlement
without regard to the individual’s present responsibility (but
benefits received in an individual’s business capacity are not
excepted) ;

(4) Federal employment;

{(5) Tfansactions pursuant to national or agency-recognized
emergencies or disasters:

(6) Incidental benefits derived from ordinary governmental
operations; and

{(7) Other transactions where the application of these

regulations would be prohibited by law.

§3017.205 1Ineligible Persons,
Persons who are ineligible, as defined in §3017.105(i), are
excluded in accordance with the applicable statutory, executive

order, or regulatory authority.

§3017.210 Voluntary exclusion.
Persons who accept voluntary exclusions under §3017.315 are

excluded in accordance with the terms of their settlements.
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USDA shall, and participants may, contact the original action

agency to ascertain the extent of the exclusion.

§3017.215 Exception provision.

USDA may grant an exception permitting a debarred, suspended,

or voluntarily excluded person to participate in a particular
covered transaction upon a written determination by the agency
head or an authorized designee stating the reason{s) for
deviating from the Presidential policy established by Executive
Order 12549 and §3017.200 of this rule. However, in accordance
with the President’s stated intention in the Executive Order,
exceptions shall be granted only infrequently. Exceptions shall

be reported in accordance with §3017.505(a).

§3017.220 cContinuation of covered transactions.

{a) Notwithstanding the debarment, suspension,
determination of ineligibility, or wvoluntary exclusion of any
person by an agency, agencies and participants may continue
covered transactions in existence at the time the person was
debarred, suspended, declared ineligible, or voluntarily
excluded. A decision as to the type of termination action, if
any, to be taken should be made only after thorough review to
ensure the propriety of the proposed action.

(b) Agencies and participants shall not renew or extend
covered transactions (other than no-cost time extensions) with
any person whe is debarred, suspended, ineligible, or

voluntarily excluded, except as provided in §3017.215,
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§3017.225 Failure to adhere to restrictionms.

Except as permitted under §3017.215 or §3017.220 of these
regulations, a participant shall not knowingly do business
under a covered transaction with a person who is debarred or
suspended, or with a person who is ineligible for or
voluntarily excluded from that covered transaction. Violation
of this restriction may result in disallowance of costs,
annulment or termination of award, issuance of a stop work
order, debarment or suspension, or other remedies, as
appropriate. A participant may rely upcn the certification of
a prospective participant in a lower tier covered transaction
that it and its principals are not debarred, suspended,
ineligible, or voluntarily excluded from the covered
transaction (see Appendix B), unless it knows that the
certification is erroneous. An agency has the burden of proof
that such participant did knowingly do business with such a

person.

Subpart C ~ Debarment

§3017.300 Gensral.

The debarring cfficial may debar a person for any of the causes
in §3017.305, using procedures established in §§3017.31through
3017.314. The existence of a cause for debarment, however, does
not necessarily require that the person be debarred: the
seriousness of the person’s acts or omissions and

any mitigating factors shall be considered in making any

debarment decision.
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§3017.305 Causes for debarment.
7 Debarment may be imposed in accordance with the provisions of
. §§3017.300 through 3017.314 for:

(a) Conviction of or civil judgment for:

(1) Commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, or performing a public or
private agreement or transaction:

(2) Violation of Federal or State antitrust statutes,
including those proscribing price fixing between competitors,
allocation of customers between competitors, and bid rigging;

(3} Commission of embezzlement, theft, forgery, bribery,
falsification or destruction of recerds, making false
statements, receiving stolen property, making false c¢laims, or
obstruction of justice; or

. (4) Commission of any. other offense indicating a lack of
business integrity or business honesty that seriously and
directly affects the present responsibility of a person.

(b} Violation of the terms of a public agreement or
transaction so serious as to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in accordance with the
terms of one or more public agreements or transactions;

(2) A history of failure to perform or of unsatisfactory
performance of one or more public agreements or transactions; or

(3) A willful violation of a statutoré or regulatory
provision or requirement applicable to a public agreement or

transaction.

. (c) Any of the following causes:

is




(1) A nonprocurement debarment by any Federal agency taken
before October 1, 1988, the effective date of these regulations
or a procurement debarment by any Federal agency taken pursuant
to 48 C.F.R. Subpart 9.4;

(2) Knowingly doing business with a debarred, suspended,
ineligible, or voluntarily excluded person, in connection with
a covered transaction, except as permitted in §3017.215 or
§3017.220;

(3) Failure to pay a single substantial debt, or a number
of cutstanding debts (including disallowed costs and
overpayments, but not including sums owed the Federal Government
under the Internal Revenue code) owed to any Federal agency or
instrumentality, provided the debt is uncontested by the debtor
or, if contested, provided that the debtor’s legal and
administrative remedies have been exhausted: or

(4) Violation of a material provision of a voluntary
exclusion agreement entered into under §3017.315 or of any
settlement of a debagment or suspension action.

(5) Violation of any requirement of Subpart F of this Part,
relating to providing a drug-free workplace, as set forth in
§3017.6150f this Part. |

(d) Any other cause of so serious or compelling a nature

that it affects the present responsibiiity of a person.

§3017.310 Procedures.
USDA shall process debarment actions as informally as
practicable, consistent with the principles of fundamental

fairness, using the procedures in §§3017.311 through 3017.314.
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§3017.311 Investigation and ra:erral.

Information concerning the existence of a cause for debarment
from any source shall be promptly reported, investigated, and
referred, when appropriate, to the debarring official for
consideration. After consideration, the debarring official may
issue a notice of proposed debarment.

(a) The decision to utilize agency personnel, the OQffice of
the Inspector General (0IG), or other appropriate resources to
conduct the investigation and develop the documentation required
by paragraph (b) of this section is the responsibility of the
agency possessing the information.

(b} Basic documentation shall be developed that includes but
is not limited to:

(1) The name of the specific respondent(s) against whom the
action is being proposed or taken;

(2) The reason(s) for proposing the debarment;

(3) The specific cause(s) for debarment from §3017.305;

(4) A short narrative stating the facts and/or describing
other evidence supporting the reason(s) for the need to debar:;

(5) The recommended time period for the debarment;

{6} The potential effect and/or consequences that the
debarment will have on the respondent(s):;

(7) Copies of any relevant support documentation identified
under this section.

{¢) The debarring cfficial shall be responsible for deciding
whether or not to proceed with the action.

(d) The Office of the General Counsel (OGC) is responsible

for
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(1) Reviewing the documentaticn and notices for legal
sufficiency, and
{(2) Providing any necessary coordination with the Department

of Justice (DOJ).

§3017.312 Notice of proposed debarment.
A debarment proceeding shall be initiated by notice to the
respondent advising:

(a)} That debarment is being considered;

(1) Information on the specific debarment action proposed
must be given.

(b) Of the reasons for the proposed debarment in terms
sufficient to put the respondent on notice of the conduct or
transaction(s) upon which it is based;

(¢) Of the cause(s) relied upon under §3017.305 for proposing
debarment;

{(d} Of the provisions of §§3017.311 through 3017.314, and
any other USDA procedures, if applicable, governing debarment
decisionmaking; and

(e) Of the potential effect of a debarment.

In USDA, the notice to the respondent shall be signed by the
debarring official and transmitted by certified mail, return
receipt requested. OGC will be consulted on all proposed
debarment actions prior to the notice being sent to the

respondent.
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§3017.313 Opportunity to contest proposed debarment.

(a) Submigsion in opposition. Within 30 days after receipt cf
the notice of proposed debarment, the respondent may submit, in
person, in writing, or through a representative, information and
argument in opposition to the proposed debarment.

(b) Additional proceedinas as to disputed material facts.

(1) In actions not based upon a conviction or civil
judgment, if the debarring official finds that the respondent’s
submission in opposition raises a genuine dispute over facts
material to the proposed debarment, respondent(s) shall be
afforded an opportunity to appear with a representative, submit
documentary evidence, present witnesses, and confront any witness
the agency presents.

(2} A transcribed record of any additional proceedings shall
be made available at cost to the respondent, upon request, unless
the respondent and the agency, by mutual agreement, waive the

requirement for a transcript.

§3017.314 Debarring offici;l's decision.

(a) No itiona oceedi necessary. 1In actions based
upon a conviction or civil judgment, or in which there is no
genuine dispute over material facts, the debarring official shall
make a decision on the basis of all the information in the
administrative record, including any submission made by the
respondent. The decision shall be made within 45 days after
receipt of any information and argument submitted by the
respondenﬁ, unless the debarring official extends this period for

good cause.
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(1) In USDA debarment actions where respondent(s) fail(s)
to timely provide any submission in opposition, the action will
be considered decided.

(b) Additional proceedings necessary.

(1) In actions in which additional proceedings are
necessary to determine disputed material facts, written findings
of fact shall be prepared. The debarring cfficial shall base the
decision On the facts as found, together with any information and
argument submitted by the respondent and any other information in
the administrative record. ‘

(2) The debarring cfficial may refer disputed material facts
to another official for findings of fact. The debarring official
may reject any such findings, in whole or in part, only after
specifically determining them to be arbitrary and capricious 6r
clearly erroneous.

{3) The debarring official’s decision shall be made after the
conclusion of the proceedings with respect to disputed facts.

(¢) (1) standard of proof. 1In any debarment action} the
cause for debarment must be established by a preponderance of the
evidence. Where the proposed debarment is based upon a conviction
or civil judgment, the standard shall be deemed to have been met.

(2) ﬁg:ggn_gﬁ_ggg_;. The burden of proof is on the agency
proposing debarment.

(d) t debarrin icial’s decision.

’ (1) If the debarring official decides to impose debarment,

the respondent shall be given prompt notice:
(1) Referring to the notice of proposed debarment;

(ii) Specifying the reasons for debarment:;
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kiii) Stating the period of debarment, including effective
dates; and

(iv) Advising that the debarment is effective for covered
transactions throughout the executive branch of the Federal
Government unless an agency head or an authorized designee makes
the determination referred to in §3017.215.

(2) If the debarring official decides not to impose
debarment, the respondent shall be given prompt notice of that
deéision. A decision not to impose debarment shall be without
prejudice to a subsequent imposition of debarment by any other
agency.

(3) In USDA, the notice to the respondent shall be in
writing, signed by the debarring official and transmitted by
certified mail, return receipt requested. The 0GC will be
consulted on all proposed debarment actions prior to the notice

being sent to the respondent.

§3017.315 Settlement and voluntary exclusion.

{a) When in the best interest cf the Government, USDA may,
at any time, settle.a debarment or suspension action.

(b) If a participant and the agency agree to a voluntary
exclusion of the participant, such voluntary exclusion shall be
entered on the Nonprocurement List (see Subpart E -~

Responsibilities of GSA, USDA and Participants).

§3017.320 Period of debarment.
(a) Debarment shall be for a period commensurate with the

seriousness of the causes(s). If a suspension precedes a
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depbarment, the suspension period shall be considered in
determining the debarment period.

(1) Debarment for causes other than those related to a
violation of the requirements of Subpart F of this part generally
should not exceed three years. Where circumstances warrant, a
longer peried of debarment may be imposed.

(2) In the case of a debarment for a violation of the
requirements of Subpart F of this part (gee §3017.305(c)(5)),the
period of debarment shall nbt exceed five years.

(k) The debarring official may extend an existing debarment
for an additional period, if that ocfficial determines that an
extension is necessary to protect the public interest. However,
a debarment may not be extended solely on the basis of the facts
and circumstancgs upon which the initial debarment action was
based. If debarment for an additional pericd is determined to¢ be
necessary, the procedures of §§3017.311 through 3017.314 shall be
followed to extend the debarment.

(¢} The respondent may request the debarring official to
reverse the debarment decision or to reduce the period or scope
of debarment. Such a request shall be in writing and supported
by documentation. The debarring official may grant such a
request for reasons including, but not limited to:

(1) Newly discovered material evidence;

(2) Reversal of the conviction or c¢ivil judgment upon
which the debarment was based;

(3) Bona fide change in ownership or management;

(4) Elimination of other causes for which the debarment was

imposed; or
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(5) Other reasons the debarring official deems

appropriate.

75§3017.325 Scope of debarment.

(a) Scope in general. (1) Debarment of a person under these
regulations constitutes debarment of all its divisions and other
organizational elements from all covered transactions, unless the
debarment decision is limited by its terms to one or more
specifically identified individuals, divisions or other
organizational elements or to specific types of transactions.

{(2) The debarment action may include any affiliate of the
participant that is specifically named and given notice of the
proposed debarment and an opportunity to respond (see §§3017.311
through 3017.314). |

(b) mputi conduyct. For purposes of determining the scope
of debarment, conduct may be imputed as follows:

(1) ongduct i ici . The fraudulent,
criminal or other seriously improper conduct of any officer,
director, shareholder, partner, employee, or other individual
associated with a participant may be imputed to the participant
when the conduct occurred in connection with the individual’s
performance of duties for or on behalf of the participant, or
with the participant’s knowledge, approval, or acquiescence. The
participant‘s acceptance of the bhenefits derived from the conduct
shall be evidence of such knowledge, approval, or acquiescence.

(2) Conduct imputed to individuals associated with
participant. The fraudulent, criminal, or other seriously

improper conduct of a participant may be imputed to any officer,
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director, shareholder, partner, employee, or other individual
associated with the participant who participated in, knew of, or
had reason to know of the participant’s conduct.

(3) Conduct of one participant imputed to other participants
in a joint venture. The fraudulent, criminal, or other seriously
improper conduct of one participant in a joint venture, grant
pursuant to a joint application, or similar arrangement may be
imputed to other participants if the conduct occurred for or on
behalf of the joint venture, grant pursuant to a joint
application, or similar arrangement or with the knowledge,
approval, or acguiescence of these participants. Acceptance of
the benefits derived from the conduct shall be evidence of such

knowledge, approval, or acquiescence.

Subpart D - Suspension
53017.400 General.

(a) The suspending official may suspend a person for any of
the causes in §3017.405 using procedures established in §§3017.410
through 3017.413.

(b) Suspension is a serious action to be imposed only when:

(1) There exists adequate evidence ¢of one or mere of the
causes set out in §3017.405, and

{(2) Immediate action is necessary to protect the public
interest.

(¢c) In assessing the adeguacy of the evidence, the agency
should consider how much information is available, how credible
it is given the circumstances, whether or not important

allegations are corroborated, and what inferences can reasonably
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pe drawn as a result. This assessment should include an
examination of basic documents such as grants, cooperative
agreements, loan authorizations, and contracts.
§3017.405 Causes for suspension.
(a) Suspension may be imposed in accordance with the
provisions of §§3017.400 through 3017.413 upon adequate evidence:
(1) To suspect the commission of an offense listed in
§3017.305(a); or
(2) That a cause for debarment under §3017.305 may exist.
(b) Indictment shall constitute adequate evidence for

purposes of suspension actions.

§3017.410 Procedures,

(a) Investigation and referral. Information concerning the
existence of a cause for suspension from any source shall be
promptly reported, investigated, and referred, when appropriate,
to the suspending official for consideration. After
consideration, the suspending official may issue a notice
of suspension,

(1) The decision to utilize agency personnel, 0IG or cther
appropfiate resources to conduct the investigation and develop
the documentation required by paragraph (a) (2) of this section is
the responsibility of the agency possessing the information.

(2) Basic documentation shall be developed that includes but
is not limited to:

(1) The name of the specific respondent(s) against whom the
suspension is to be taken;

(11) The reason(s) for proposing the suspension;
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(iii) The specific cause(s) for suspension from section
3017.405; _
. (iv) A short narrative stating the facts and/or describing
other evidence supporting the reason(s) for the suspension;
(v) The recommended time peried for the suspension;
{vi) The potential effect and/or consequences that the
suspension will have on the respondent(s);
(vii) Copies of any relevant support documentation
identified under this section.
{(3) The suspending official shall be responsible for
deciding whether or not to proceed with the suspension.
(4} The 0OGC is responsible for :
(i) Reviewing the documentation and notices for legal
sufficiency, and
. (ii) Providing any necessary coordination with the DOJ.
(b) Decisionmaking process. USDA shall process
suspension actions as informally as practicable, consistent with
principles of fundamental fairness, using the procedures in

§83017.411 through 3017.413.

§3017.411 Notice of suspension.

When a respondent is suspended, notice shall immediately ke
given:

(a) That suspension has been imposed:;

() That the suspension is based on an indictment,
conviction, or other adequate evidence that the respondent has
committed irreqularities seriously reflecting on the propriety of

. further Federal Government dealings with the respondent;
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decision shall be rendered in accordance with the following

provisions:

(a) No _additional proceedings necessary. In actions: based

on an indictment, conviction, or civil judgment; in which there
is no genuine dispute over material facts; or in which additional
proceedings to determine disputed material facts have been denied
on' the basis of DOJ advice, the suspending official shall make a
decision on the basis of all the information in the
administrative record, including any submission made by the
respondent. The decision shall be made within 45 days after
receipt of any information and argument Submitted by the
respondent, unless the suspending official extends this period
for good cause.

(1) In USDA, the suspending official shall terminate the
suspension immediately when additional proceedings to determine
disputed facts have been denied on the basis of DOJ advice. The
agency, however, reserves the right to proceed with the
suspension when the DOJ completes its legal proceedings or is
satisfied that the suspension no longer will prejudice DOJ’s
proceedings.

(2) 1In USDA’suspension actions, where the respondent(s)
fail(s) to timely provide any submission in opposition, the
action will be considered decided.

(b) Additional proceedings necessary.

(1) In actions in which additional proceedings are necessary
to determine disputed material facts, written findings of fact

shall be prepared. The suspending official shall base the
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evidence, present witnesses, and confront any witness the agency
presents, unless:

(i) The action is based on an indictment, conviction or
Civil judgment, or

(ii) A determination is made, on the basis of Department of
Justice advice, that the substantial interests of the Federal
Government in pending or contemplated legal proceedings based on
the same facts as the suspension would be prejudiced.

(A) In USDA, such determination shall be made by the
suspending official, after coordination with OGC.

(B) In USDA, the suspending official shall continue the
suspension only if he/she determines, after consultation with
OGC, that there is enough evidence to proceed without using the
facts that DOJ has advised would prejudice the contemplated legal
proceedings. If there is not such evidence, the suspension shall
be terminated immediately without prejudice.

{2) A transcribed record of any additional proceedings shall
be prepared and made available at cost to the respondent, upon
request, unless the respondent and the agency, by mutual

agreement, waive the requirement for a transcript.

§3017.413 Suspending official's decision.

The suspending official may modify or terminate the
suspension (for example, see §3017.320(c) for reasons for
reducing the period or scope of debarment) or may leave it in
force. However, a decision to modify or terminate the suspension
shall be without prejudice to the subsequent imposition of

suspension by any other agency or debarment by any agency. The
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(c} Describing any such irregularities in terms sufficient
to put the respondent on notice without disc¢losing the Federal
Government’s evidence;

(@) Of the cause(s) relied upon under §3017.405 for imposing
suspension;

(e) That the suspension is for a temporary period pending
the completion of an investigation or ensuing legal, debarment,
or Program Fraud Civil Remedies Act proceedings:;

(f) Of the provisions of §3017.41l1through 3017.413 and
any other USDA procedures, if applicable, governing suspension
decisionmaking; and

{g) Of the effect of the suspension.

In USDA, the notice to the respondent shall be signed by the
suspending official and transmitted by certified mail, return
receipt requested. The OGC will be consulted on all proposed
suspension actions prior to the notice being sent to the

respondent.

§3017.412 oOppertunity to contest suspension.

(a) Submissijon in opposition. Within 30 days after

receipt of the notice of suspension, the respondent may submit,
in person, in writing, or through a representative, information
and argument in opposition to the suspension.
(b) &dgitigngl proceedings as to disputed material facts.
(1) If the suspending official finds that the respondent’s
submission in opposition raises a genuine dispute over facts
material to the suspension, respondent(s) shall be afforded an

oppertunity to appear with a representative, submit doéumentary
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decision on the facts as found, together with any information and
argument submitted by the respondent and any other information in
the administrative record.

(2) The suspending official may refer matters inveolving
disputed material facts to another official for findings of fact.
The suspending official may reject any such findings, in whole or
in part, only after specifically determining them to be arbitrary
or capricious or clearly erroneous.

(c) Notice of suspending official’s decisjon. Prompt written
notice of the suspending official’s decision shall be sent to the
respondent.

(1) In USDA, the notice to the respondent shall be signed
by the suspending official and transmitted by certified mail,
return receipt requested. The 0GC will be consulted on zll
proposed suspension actions prior to the notice being sent to the
respondent. The notice shall include the following:

(i) Reference to the previously issued notice of suspension:

(ii) The reason(s) for the action taken in this notice.

(iii) The effective date(s) of the suspension taken in this
noctice and, where appropriate, the period of the suspension:;

(iv) Advice that the suspension is effective for covered
transactions throughout the executive branch of the Federal
Government unless an agency head or a designee authorized by an

agency head makes a determination referred to in §3017.215.

§3017.415 Period of suspension.
(a) Suspension shall be for a temporary pericd pending the

completion of an investigation or ensuing legal, debarment, or
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under Executive order 12549 and these regulations, and those who
have been determined to be ineligible.

(b} At a minimum, this list shall indicate:

(1) The names and addresses of all debarred, suspended,
ineligible, and voluntarily excluded persons, in alphabetical
order, with cross-references when more than one name is involved
in a single action;

(2) The type of action:

(3) The cause for the action:

(4) The scope of the action:

(5) Any termination date for each listing; and

(6) The agency and name and telephone number of the agency point

of contact for the action.

§3017.505 USDA responsibilities.

(a) USDA shall provide GSA with current information
concerning debarments, suspensions, determinations of
ineligibility, and veoluntary exclusions it has taken. Until
February 18, 1989, USDA shall also provide GSA and OMB with .

. information concerning all transactions in which an agency has
granted exceptions under §3017.215 permitting participation by
debarred, suspended, or voluntarily excluded persons.

(b) Unless an alternative schedule is agreed to by GSA, USDA
shall advise GSA of the information set forth in §3017.500(b)
and of the exceptions granted under §3017.215 within five working
days after taking such actions.

(1) Each communication with GSA regarding additions,

deletions, or changes to the Nonprocurement List shall be in
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writing.

(¢) USDA shall direct inguiries concerning listed persons
to the agency that took the acticen.

(d) USDA officials shall check the Nonprocurement List before
entering covered transactions to determine whether a participant
in a primary transaction is debarred, suspended, ineligible, or
voluntarily excluded (Tel. #).

(e} USDA officials shall check the Nonprocurement List
before approving principals or lower tier participants where
agency approval of the principal or lower tier participant is
required under the terms of the transaction, toc determine whether
such principals or participants are debarred, suspended,
ineligible, or veluntarily excluded.

(f) USDA agencies shall provide the Office of Finance and
Management (OFM) with. a copy of any information provided to GSA
pursuant to this section.

(g) USDA agencies shall notify GSA and OFM, in writing, of
debarment or suspension decisions overturned on.appeal under

§3017.515.

§3017.510 Participants' responsibilities.

(a) artici s i ima cov
transactions. Each participant shall submit the certification

in Appendix A to this Part for it and its principals at the time
the participant submits its proposal in connection with a primary
covered transaction, except that States need only complete such
certification as to their principals. Participants may decide the

method and frequency by which they determine the eligibility of
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Program Fraud Civil Remedies Act proceedings, unless terminated
sooner by the suspending official or as provided in paragraph (b)
of this section.

(b) If legal or administrative proceedings are not initiated
within 12 months after the date of the suspension notice, the
suspension shall be terminated unless an Assistant Attorney
General or United States Attorney requests its extension in
writing, in which case it may be extended for an additional six
months. In no event may a suspension extend beyond 18 months,
unless such proceedings have been initiated within that perieod.

(c) The suspending official shall notify the Department of
Justice of an impending termination of a suspension, at least 30
days before the l2-month period expires, to give that Department
an opportunity to request an extension.

" {1) The suspending official shall notify the 0GC which will

notify the DOJ of the impending termination of a suspension.

§3017.420 Scope of suspension.
The scope of a suspension is the same as the scope of a
debarment (see §3017.325), -except that the procedures of j%3017.410

through 3017.413 shall be used in imposing a suspension.
Subpart E - Responsibilities of GSA, USDA and participants.

§3017.500 GSA responsibilities.
(a) In accordance with the OMB guidelines, GSA shall
compile, maintain, and distribute a list of all persons who have

been debarred, suspended, or voluntarily excluded by agencies
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their principals. In addition, each participant may, but is not
required to, check the Nonprocurement List for its principals
(Tel. #). Adverse information on the certification will not
necessarily result in denial of participation. However, the
certification, and any additional information pertaining to the
certification submitted by the participant, shall be considered
in the administration of covered transactions.

(b) Certification b articipants in lower tier covered

transactions.

(1) Each participant shall require participants in lower
tier covered transactions to include the certification in
Appendix B to this Part for it and its principals in any proposal
submitted in connection with such lower tier covered
transactions.

(2) A participant may rely upon the certification of a
prospective participant in a lower tier covered transaction that
it and its principals are not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction by any Federal
agency, unless it knows that the certification is erroneous.
Participants may decide the method and frequency by which they
determine the eligibility of their principals. In addition, a
participant may, but is not required to, check the Nonprocurement
List for its principals and for -participants (Tel. #).

(c) ¢C e 10} .t g regardi ertification. A
participant shall provide immediate written notice to USDA if at
any time the participant learns that its certification was
erroneous when submitted or has become erroneous by reason of

changed circumstances. Participants in lower tier covered
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transactions shall provide the same updated notice to the

participant to which it submitted its proposal.

§3017.515 Appeal of debarment or suspension decisions.

(a) If a decision to debar or suspend is made by a debarring
or suspending official under §3017.314 or §3017.413, the
respondent may appeal the decision to the Office of
Administrative Law Judges (CALJ) by filing the appeal, in
writing, to the Hearing Clerk, QALJ, United States Department of
Agriculture, Washington, D.C. 20250. The appeal must be filed
within 30 days of receiving the decision and it must specify the
basis of the appeal. The decision of a debarring or suspending
official under §3017.314 or §3017.413 may be vacated by the
assigned appeals officer if the officer determines that the
decision is:

(1) Not in accordance with law:

(2) Not based on the applicable standard of evidence; or

(3) Arbitrary and capriciocus and an abuse of discretion.

(b} The appeals officer will base his/her decision solely
upon the administrative record.

(¢) Within 90-days of the date the appeal is filed with
USDA’s OALJ Hearing Clerk, the appeals officer will notify the
respondent (s} in writing and the debarring or suspending official
who took the action being appealed of his/her decision ih the
appeal. The notice must specify the reascn(s) for the decision
made by the appeals officer.

(d) The appeals officer’s decision is final and is not

appealable within USDA.
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Subpart F - Drug-Free Workplace Requirements -- Grants

§3017.600 Purpese.

(a) The purpose of this Subpart is to carry out the Drug-
Free Workplace Act of 1988 by requiring that --

(1) A grantee, other than an-individual, shall certify to
the USDA grantor agency that it will provide a drug-free
workplace.

(2) A grantee who is an individual shall certify to the
USDA grantor agency that he or she will not engage in the
unlawful manufacture, distribution, dispensation, possession or
use of a contreolled substance in conducting any activity with the
grant. |

(b) Requirements implementing the Drug-Free Workplace Act
of 1988 for contractors with USDA are found at 48 CFR Subparts

9.4, 23.5, and 52.2.

§3017.605 Definitions.

(a) Except as amended in this section, the definitions of
§3017.105 apply to this subpart.

(b) For purposes of this subpart-~

(1) "Controlled substance” means a controlled substance in
schedules I through V of section 202 of the COntrol;ed Substances
Act (12 U.S.C. 812), and as further defined by regulation at 21
CFR 1300.11 - 130Q0.15,

(2) "Conviction" means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by any

judicial body charged with the responsibility to determine
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violations of the Federal or State criminal drug statutes:

(3) "Criminal drug statute" means a criminal statute
invelving the manufacture, distribution, dispensation, use or
possession of any controlled substance:

(4) "Drug-Free workplace" means a site for the performance
of work done in connection with a specific grant at which
employees of the grantee are prohibited from engaging in the
unlawful manufacture, distribution, dispensing, possession or use
of controlled substances:

(5) "Employee" means the employee of a grantee directly
engaged in the performance of work pursuant to the provisions of
the grant;

(6) "Federal agency” or "agency" means any United States
executive department, military department, government
corporation, government controlled corporation, or any
establishment in the executive branch (including the Executive
Office of the President), or any independent regulatory agency:

(7) "Grant" means an award of financial assistance,
including a cooperative'agreement, in the form of money, or
property in lieu of money, by the Federal agency directly to a
grantee. The term grant includes block grant and entitlement
programs, whether or not exempted from coverage under the grants
management governmentwide regqulation ("Uniform Administrative
Regquirements for Grants and Cooperative Agreements to State and
Local Governments"). The term does not include technical
assistance which provides services instead of money, or other
assistance in the form of loans, loan guarantees, interest

subsidies, insurance, or direct appropriations; or any veterans’
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benefits to individuals, i.e., any benefit to veterans, their
families, or surviveors by virtue of the service of a veteran in
the Armed Forces of the United States:

(8) "Grantee" means a person who applies for or receives a
grant directly from the Federal agency.

(9) "Individual" means a natural person.

§3017.610 Coverage,
(a) This subpart applies to any grantee of the agency.
(b} This subpart applies to any grant,-except where
application of this subpart would be inconsistent with the
international obligations of the United States or the laws or

regulations of a foreign government.

§3017.615 Grounds for suspension of payments, suspension
or termination of grants, or suspension or debarment.

A grantee shall be deemed in violation of the requirements of
this subpart if the agency head or his or her official designee
determines, in writing, that --

(a) The grantee has made a false certification under
§3017.630;

(b) The grantee has violated the certification by failing to
carry out the requirements of subparagraphs (A.) (a)-(g) of the
certification for grantees other than individuals (Alternative I
to Appendix C) or by failing to carry out the requirements of the
certification for grantees who are individuals (Alternative II to
Appendix C); or

(c) Such a number of employees of the grantee have been
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convicted of violations of criminal drug statutes for vioclations
occurring in the workplace as to indicate that the grantee has
failed to make a good faith effort to provide a drug-free

workplace.

§3017.620 Effect of violation.

(a) In the event of a viclation of this subpart as provided
in §3017.615, and in accordance with applicable law, the grantee
shall be subject to one or more of the following actions:

(1) Suspension of payments under the grant;

(2) Suspension or termination of the grant; and

(3} Suspension or debarment of the grantee under the
provisions of this part.

(b) Upon issuance of any final decision under this part
requiring debarment of a grantee, the debarred grantee shall be
ineligible for award of any grant from any Federal agency for a
period specified in the decision, not to exceed five yvears (see

§3017.320 (a)(2) of this part).

§3017.625 Exception provision,

The agency head may waive, with respect to a particular
grant, in writing, a suspension of payments under a grant,
suspension or termination of a grant, or suspension or debarment
of a grantee if the agency head determines that such a waiver
would be in the public interest. This exceptien authority cannot

be delegated to any other official.

3017.630 Grantees' responsibilities.
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(a) As a prior condition of being awarded a grant,
each grantee shall make the appropriate certification to the
agency, as provided in Appendix C to this part.

(b) Except as provided in this paragraph, a grantee shall
make the required certification for each grant. A grantee that
is a State may elect to submit an annual certification to each
Federal agency in lieu of certifications for each grant during
the year covered by the certification.

(c) Grantees are not required to provide a certification in
order to continue receiving funds under a grant awarded before
the effective date of this subpart or under a no-cost time

extension of any grant.
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Appendix A - Certification Regarding Debarment, Suspension. and
Other Responsibility Matters - Primary Covered Transactions

Instructions for Certification

By signing and submitting this proposal, the prospective
primary participant is providing the certification set out
below.

The inability of a person to provide the certification
required below will not necessarily result in denial of
participation in this covered transaction. The prospective
participant shall submit an explanation of why it cannot
provide the certification set out below. The certification
or explanation will be considered in connection with the
department or agency’s determination whether to enter into
this transaction. However, failure of the prospective
primary participant to furnish a certification or an
explanation shall disqualify such person from participation

in this transaction.

The certification in this clause is a material representation

of fact upon which reliance was placed when the department or

agency determined to enter into this transaction. If it is

later determined that the prospective primary participant

knowingly rendered an erroneous certification, in addition to

other remedies available to the Federal Government, the

department or agency may terminate this transaction for cause

or default.
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The prospective primary participant shall provide immediate
written notice to the department or agency to whom this
proposal is submitted if at any time the prospective primary
participant learns that its certification was erroneous when

submitted or has become erronecus by reason of changed

circumstances.
The terms "covered transaction,” "debarred," "suspended,"
"ineligible," "lower tier covered transaction,”

"participant," "person," "primary covered transaction,”
"principal," "proposal," and "veoluntarily excluded," as used
in this clause, have the meanings set out in the Definitions
and coverage sections of the rules implementing Executive
Order 12549. You may contact the department or agency to
which this proposal is being submitted for assistance in
obtaining a copy of those regulations.

The prospective primary participant agrees by submitting this
proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower
tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized
by the department or égency entering into this transaction.
The prospective primary participant further agrees by
submitting this proposal that it will include the clause
titled "Certification Regarding Debarment, suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered
Transaction," provided by the department or agency entering

into this covered transaction, without modification, in all
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lower tier covered transacticns and in all sclicitations for
lower tier covered transactions.

A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier
covered transaction that it is not debarred, suspended,
ineligible, or voluntarily excluded from the covered
transaction, unless it knows that the certification is
errcneous. A participant may decide the method and fregquency
by which it determines the eligibility of its principals.
Each participant may, but is not required to, check the
Nonprocurement List (Tel. #).

Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to
render in good faith the certification required by this
clause. The knowledge and information of a participant is
not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings.
Except for transactions authorized under paragraph 6 of these
instructions, if a participant in a covered transaction
knowingly enters inte a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition
to other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause

or default.
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Certification Regarding Debarment, Suspension, and Other

. esponsibilit atters = Prima Covered Transactions

(1) The prospective primary participant certifies to the best of
its knowledge and belief, that it and its principals:

{a) are not presently debarred, suspended, proposed for
debarment, declared ineligible, or veoluntarily excluded from
covered transactions by any Federal department or agency:

(b) have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against then for commission of fraud or a criminal offense in
connection with obtaining, attempting to cbtain, or performing a
public (Federal, state or local) transaction or contract under a
public transaction; violation of Federal or State antitrust

. statutes or commission of embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false statements,
or receiving stolen property:

(c) are not presently indicted for or otherwise criminally
or civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (1) ({b) of this certification; and

(d) have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, state or local) terminated for cause or default.

(2) where the prospective primary participant is unable to
certify to any of the statements in this certification, Such

prospective participant shall attach an explanation te this
_ . proposal.
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Appendix B - Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered
Transactions

Instructions for Certifjcation

By signing and submitting this proposal, the prospective
lower tier participant is Providing the certification set ocut
below.

The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered inteo. If it is later determined that the
prospective lower tier participant knowingly rendered an
erroneous certification, in addition to other remedies
available to the Federal Government, the department or agency
with which this transaction coriginated may pursue available
remedies, including suspension and/or debarment.

The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal
is submitted if at any time the prospective lower tier
participant learns that its certification was erroneous when
submitted or has become efroneous by reason of changed
circumstances.

The terms "covered transaction," "debarred," "suspended, "
"ineligible," "lower tier covered transaction,”
"participant,” "person," "primary c¢overed transaction,"
"principal,"” "proposal," and "veoluntarily excluded," as used

in this clause, have the meanings set out in the Definitions
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and Coverage sections of rules implementing Executive Order
12549. You may contact the person to which this proposal is
submitted for assistance in obtaining a copy of those
regulations.

The prospective lower tier participant agrees by submitting
this proposal that, shculd the proposed covered transaction
be entered into, it shall not knowingly enter into any lower
tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized
by the department or agency with which this transaction
originated.

The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause
titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered
Transaction," without modification, in all lower tier covered
transactions and in all solicitaticns for lower tier covered
transactions.

A participanﬁ in a covered transaction may rely upon a
certification of a prospective participant in a lower tier
covered transaction that it is not debarred, suspended,
ineligible, or voluntarily excluded from the covered
transaction, unless it knows that the certification is
erronecus. A participant may decide the Pk method and
frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to,

check the Nonprocurement List (Tel. #).
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Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to
render in good faith the certification regquired by this
clause. The knowledge and information of a participant is
not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings.
Except for transactions authorized under paragraph 5 of these
instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is Suspended, debarred, ineligible, or
voluntarily excluded from participation in this transaction,
in addition to other remedies available to the Federal
Government, the department or agency with which this
transaction originated may pursue available remedies,

including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility

and Volunta xclusion - wer Tier Cover ransactions

(1) The prospective lower tier participant certifies, by

submission of this proposal, that neither it nor its
principals is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any Federal department

or agency.
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(2) Where the prospective lower tier participant is unable to

. certify to any of the statements in this certification, such

prospective participant shall attach an explanation to this

proposal.
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appendix C to Part 3017 - Certification Regarding Drug-Free Workplacs

Requirements.

Instructions. for Certification

1. By signing and/or submitting this application or grant
agreement, the grantee is providing the certification set out
below.

2. The certification set cut below is a material representaticn
of fact upon which reliance was placed when the agency determined
to award the grant. If it is later determined that the grantee
knowingly rendered a false certification, or otherwise violates
the requirements of the Drug-Free Workplace Act, the agency, in
addition to any other remedies available to the Federal
Government, may take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Alternative I applies.

4. For grantees who are individuals, Alternative II applies.
Certifi i d ug-Free Workplace Requirem

Alternatjve I.
A. The grantee certifies that it will provide a drug-free
workplace by: |
(a) Publishing a Statement notifying employees that the
unlawful manufacture, distribution, dispensing, possession or
use of a controlled substance is prohibited in the grantee’s

workplace and specifying the actions that will be taken against
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;employees for violation of such prcohipition:
(b) Establishing a drug-free awareness program to inform
. employees about -~

(1) The dangers of drug abuse in the workplace:;

(2) The grantee’s policy of maintaining a drug-free
workplace;

{3} Any available drug counseling, rehabilitation, and
employee assistance programs; and

(4) The penalties that may be imposed upon employees for drug
abuse violations occurring in the workplace.

(¢) Making it a requirement that each employee to be
engaged in the performance of the grant be given a copy of the
statement required by paragraph (a):

{d) Notifying the employee in the statement required by

. paragraph (a) that, as a condition of employment under the grant,
the employee will =--

(1) Abide by the terms of the statement; and

(2) Notify the employer of any c¢riminal drug statute
conviction for a violation occurring in the workplace no later
than five days after such conviction.

(e) Notifying the agency within ten days after receiving
noctice under subpafagraph (d) (2) from an employee or otherwise
receiving actual notice of such conviction:

(£) Taking one of the following actions, within 30 days of
receiving notice under subparagraph (d)(2), with respect to any
employee who is so convicted --

(1) Taking appropriate personnel action against such an

. employee, up to and including termination; or
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(2) Requiring such employee to Participate satisfactorily
in a drug abuse assistance or rehabilitation program approved for
Such purposes by a Federal, State, or local health, law
enforcement, or other appropriate agency:

(g) Making a good faith effort to continue to maintain a
drug-free workplace through implementation of paragraphs (a),
(b), (¢}, (d), (e) ana (f).

B. The grantee shall insert in the Space provided below the
site(s) for the performance of work done in connection with the

specific grant:

Place of Performance (Street address, city, county, State, zip

code)

A ativ

The grantee certifies that, as a condition of the grant, he or

- she will not eéngage in the unlawful manufacture, distribution,

dispensing, Possession or use of a controlled substance in

conducting any activity with the grant.

ry
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